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Introduction: Who are “We the People”?  (Legal vs Political Registers)
1. Dred Scott v. Sandford (1857), 183-211 (14th Am written to overrule this case)
a. Question whether any negro descended from slaves can be a citizen of the US in the Constitutional sense, so that they can sue in the US courts?  Sub question of whether one state can confer US citizenship on a freed slave?  
b. Majority (Taney):

i. Negroes were not intended to be included as ‘citizens’ by the Constitution (based on a constrained intentionalist reading, as if the court’s hands are tied)

ii. No state can introduce a new member into the US citizenry.  People recognized as citizens of the States when Constitution was adopted became US citizens, but this did not include slaves who were property.  States surrendered the right of naturalized to the federal govt, and only foreign-born persons can be naturalized.  

c. Dissent (Curtis):

i. People born free as citizens of a State are also US citizens

ii. However, people can be citizens and still be denied rights

d. Comments

i. Became symbolic of irreconcilable division between North and South

ii. Abolitionist William Lloyd Garrison denounced the Constitution as a “covenant with death and an agreement with hell”—the founders were racist, so this is all morally illegitimate.  Argument for dissolution of union.  
iii. Frederick Douglass went from Garrison’s view to rejecting the conventional interpretation that the Constitution protected slavery—argument for preserving union (4 yrs before civil war)
1. Acknowledged that the framers accepted slavery

2. But why look at unwritten intent and secret motives when interpreting the Constitution?  Look to the text for the meaning.  

3. Points out that “we the people” does not specify white or citizens or privileged class.  
4. Not adding a single word--protestant notion of Sola Scriptura--only the text itself.  Who cares what they intended and if it was euphemistic?  We can cleanse the Constitution and redeem it by bringing fair notions to it.

iv. Taney brings in American Indians to contrast with blacks.  Indians are naturalizable, b/c they were encountered when they already had tribes and laws set up to govern them—they were free. Whereas blacks were seized and sold.  Relies on social convention that blacks are inferior to Indians.  
v. If “People” doesn’t include blacks, then why does Congress not limit naturalization to white persons?  Why does being born under another govt matter?  Taney argues no black people are here except those that came as slaves, so it’s not so much race as it is descendency.  

vi. Natural rights vs statutory/constitutional legally-created rights

1. Const: life, liberty, pursuit of happiness (property) (5th Am)
2. Natural: philosophical, but this opinion seems to think Dred Scott does not have any natural rights

3. Idea that Constitution and courts do not rule to protect natural rights, so if the result is morally wrong, it’s not our problem.  We only worry about legally-created rights.  

vii. How bound should we be today to what the framers of the Constitution intended hundreds of years ago?  
Judicial Review 
1. Marbury v. Madison (1803), 81-96
a. Background of outgoing president appointing justices of the peace (Marbury), but not all appointments were delivered before the new administration took office (Madison, Sec of State).  No one was sure yet how judicial review would work.  
b. Jefferson (incoming president, Republican) pitted against Adams/Marshall (outgoing Federalists).  Court was Federalist.  

c. Questions:

i. Does Marbury have a right to his commission? 

ii. If he has a right that’s been violated, do the laws afford him a remedy?

iii. If there is a remedy, is it a mandamus from the Supreme Court?  

d. Court holds: 

i. Marbury has a right to the commission, which is complete when signed by the president and sealed by the secretary of state.  Transmission and acceptance is not a part of the commission; right to the office rests with the appointee and the appointment is not revocable by the president.  So, withholding the commission violates a vested legal right.  (Federalists win) 
ii. Since a duty assigned by law on which individual rights depend, Marbury has a right to a remedy under the laws of the US.  The refusal to deliver the commission is a violation of his right, and the law affords a remedy for that.  (Legal Realist point—rights are useless without a remedy.  This construct becomes useful later on.  Maybe in Brown?)  
iii. Mandamus is the proper remedy, but the Supreme Court is given original jurisdiction only over certain things, and this case comes under its appellate jurisdiction, which cannot allow a writ of mandamus.  An act of the legislature, repugnant to the Constitution, is void.  (Republicans win on a technicality of jurisdiction)
1. Judicial review of other branches is a necessity because there’s no other way to decide this case except to declare whether the Constitution or this law wins.  Even though the Constitution doesn’t expressly give the power of judicial review, we know it exists because it’s necessary for the court to function.  

2. Based on the structure/text of the Constitution.  Formalistic legal reasoning of deductive character.  

e. Resulting Theories:

i. Departmental Theory: The court holding the law invalid only binds the parties of this case and the law still may be valid in other branches or in other circumstances.  

ii. Modern/Standard View: The entire law is invalid for everybody if the court finds it invalid.  Other branches and people can rely on the court’s pronouncement b/c if it comes before the court again, they’ll do the same thing they did last time.  This means the “law” is whatever outcome you can get in court.  
f. Court doesn’t have the power to enforce its decisions, so it is insecure, wants to retain its legitimacy, and proceeds cautiously.  Caution in Marbury is to let the Republicans win, and Marbury doesn’t get his commission.  Yet, even while the Federalists lose, the court expands its power by giving itself judicial review.  

g. What law does the Sup Ct think Congress didn’t have the power to pass??

2. Adjudicative Legitimacy, 96-102
a. Countermajoritarian Difficulty

i. Judicial review itself is counter-majoritarian.  When the Supreme Court declares unconstitutional a legislative act or the action of an elected executive, it thwarts the will of representatives of the actual people in the present, exercising control against the prevailing majority.  In that sense, judicial review is undemocratic.  

ii. Although people in the past developed decisions that govern us presently, fluctuating current majorities have differing opinions.  To place a high value on stability is then a countermajoritarian problem also.  However, a representative majority has the power to accomplish a reversal.  
iii. Other two branches are elected and politically accountable.  Court intervening then looks suspicious.  Constitution just guarantees a republican (representative) govt, not a democracy (where majorities always win).  

iv. Troubling to allow judicial review of the statutes enacted by the current “we the people” and have them trumped by a dead “we the people” that wrote the Constitution.  Anyway, you could amend the Constitution if you don’t like it (though it does take a super-majority).  Or you can just interpret the constitution as you go…although this reshapes the polity, not just individual cases.  
b. Justifications for Judicial Review

i. Supervising Inter- and Intra-Governmental Relations: federal judiciary oversees relations between federal and state govts and also between the federal branches
ii. Preserving Fundamental Values: idea that govt should not only serve immediate needs but also serve certain enduring values.  Of all the branches, the courts are most capable of dealing with principled matters.  
iii. Protecting the Integrity of Democratic Processes: representation-reinforcing judicial review protects three sorts of interests
1. Protects freedom of speech and press

2. Protects voting rights

3. Protects minorities from prejudices

c. Countermajoritarian Difficulty Challenged: Isn’t our whole system pretty anti-majoritarian?  

i. Senate gives equal voting rights to each state and lets majorities block filibusters
ii. President elected by Electoral College

iii. Plus, maybe it’s not even majority vs minority but coalitions of minorities that succeed in defeating other minorities

3. Baker v. Carr (1962), Blackboard
a. Tennessee voters claimed the apportionment of their state assembly violated equal protection rights b/c there had been no reapportionment for 60 years even though the population had grown and redistributed since then.  

b. Question: Whether this case presents a “political question”

c. Majority (Brennan): No.  This case presents no nonjusticiable “political question.”  And it does not rest on or implicate the Guaranty Clause.  
i. Political question cases depend on the interplay between branches of the federal govt, not between the judiciary and the states.  This case is about the consistency of state action with the federal constitution.  The lower court can hear the case on its 14th Amendment claim, so remanded and reversed.  Ultimate outcome: no order to reapportion
ii. Guaranty Clause (Article IV) cannot be used as a means of invalidating state action

iii. Political questions are characterized by:

1. Constitution specifically gives the authority to someone else other than the court

2. Lack of judicial standards for resolving the case neutrally

3. Resolution of the case requires a policy decision outside of the court’s realm of discretion (such as how should seats be apportioned and who gets to decide this?)

d. Dissent (Frankfurter): Yes.  Political question cases are those that do not lend themselves to judicial standards and remedies.  Tennessee asks the court to choose between competing bases of representation.  Allowing the courts to get involved will create tension in federal-state relations and is not the place of the judiciary.  
e. Class: In theory, political question lets the court avoid a decision.  Court could have done the same thing with conflicts between laws and Constitution instead of declaring their authority to review—just announce a conflict and back down to let someone else fix it.  

4. Limits on Federal Judicial Power, 730-35
a. Jurisdiction Stripping
i. Congress has power to define the shape and scope of federal courts

ii. Supreme Court is set out in Constitution, but not how many justices or whether they hear cases en banc or in panels or altogether

iii. Congress can redefine or make exceptions to the Sup Ct’s appellate jurisdiction

iv. Congress can abolish the lower federal courts entirely

b. Standing

i. Litigants in court must assert their own rights, not those of others.  Must be himself “injured in fact” by the particular defendant.  

c. Political Questions

i. Boundaries of this doctrine defined in Baker v. Carr with six factors (pg 733 inset paragraph)
The Constitution as Blueprint: Powers of Congress
1. McCulloch v. Maryland (1819), 17-30 and 44-49
a. Background, 6-16

i. Early constitutional question of whether chartering a national bank was within Congress’s Article I powers
ii. The first bank’s charter expired and a charter for a second Bank of the United States was approved in 1816.  It was 80% private and 20% govt owned, and acted as the govt’s primary fiscal agent.  

iii. States were intensely hostile and enacted nearly annihilative taxes on the bank

b. Maryland imposed a $15,000 annual tax on banks in the state not chartered by the state legislature.  McCulloch was the local cashier for the US Bank and refused to pay the tax.  Maryland sued him in their state courts to recover the tax.  

c. First Part: 

i. Questions:

1. Does Congress have the power to incorporate a bank?  

2. What is the extent of the powers granted to the federal govt by the people?  

3. Whether this particular power (to establish a bank) has been delegated to the fed govt or prohibited depends on a fair construction of the whole constitution

ii. Holdings:

1. Congress already used this power once without substantial opposition.  The people have given their sovereignty to the federal constitution/govt, and the fed govt is one of the enumerated powers.  

2. Fed govt is supreme in its sphere of action.  Even though power to establish a bank/corp is not an enumerated power, nothing in the constitution excludes incidental/implied powers.  

3. To have a detailed enough constitution for ever contingency would make it a legal code, too complex to be understood by the public.  So only its outlines are marked, by nature.  We must not forget that it is a constitution we are expounding.  
a. Although no direct power for a bank, we find great powers to lay/collect taxes, borrow money, regulate commerce, declare/conduct war, and raise/support armies.  Bank is a means of executing these ends.  Powers given to govt imply the means of execution, and the govt with the duty must be allowed to select the means.  
4. Creating a corporation pertains to sovereignty.  But it is just a means, never the end.  But we don’t even have to read between the lines for this idea—it’s found in the power of making “all laws…necessary and proper for carrying into execution the foregoing powers.”  

a. Maryland says the clause only means Congress can make laws, but that’s too obvious to even state, so it must mean what the US says it does.  “Necessary” is not meant to be a restriction on the right to make laws—just implies any means calculated to produce the end.  

b. Plus, the clause is placed among Congress’s powers, not posed as a restriction on its powers.  
5. If we want the Constitution to endure, we must allow it to adapt to the crises of human affairs.  Without flexibility to adapt, it would be a legal code.  
6. Limit on fed govt power: “Let the end be legitimate, within the scope of the Constitution, and all means which are appropriate, plainly adapted to that end, not prohibited, but consist with the letter and spirit of the constitution, are constitutional.”  The govt has power to do anything reasonably calculated to produce a lawful and legitimate result. 

7. An act to incorporate the Bank of the US is a law made in pursuance of the constitution and is part of the supreme law of the land. 

d. Second Part: 

i. Questions: Whether Maryland may tax the US Bank branch without violating the constitution?  

ii. Holdings: 

1. Constitution and federal laws are supreme and control the constitutions and laws of the states.  Federal power to create the bank implies a power to preserve, and state attempts to destroy are thus unconstitutional since they conflict.  

2. Original right of taxation remains with the states as an incident of sovereignty, but state sovereignty does not extend over federal action.  Federal govt’s powers are not given by the people of a single state, so the people of a single state cannot confer a sovereignty over the federal govt’s powers.  People in another state wouldn’t entrust their rule to Maryland.  So states can tax their citizens but not an institution created by people over whom they have no control.  

3. “States have no power, by taxation or otherwise, to retard, impede, burden, or in any manner control, the operations of the constitutional laws enacted by Congress to carry into execution the powers vested in the general government.”  The Maryland tax on the US Bank is unconstitutional.  Unanimous opinion.  

e. Comments

i. Bank notes became currency, and this bank was more likely not to fail (taxes).  Merchants were in favor; farmers against.  Urban/rural battle for power.  

ii. Framers thought the constitution just specified govt rights, and that personal rights would be left up to the states.  Idea was that the govt doesn’t have the right to infringe on personal rights, so why explicitly protect people from power the govt lacks?  Also, a piece of paper was useless, b/c if states wanted to infringe rights, they would regardless.  

iii. Marshall is changing course from Marbury here.  In Marbury he claimed he was boxed in by the Constitution and forced to make a choice.  Here he says that he’s not limited to the options given in the Constitution for federal power.

iv. Case is about powers (not rights) and manages to preserve state sovereignty and federalism.  Case works to ensure that the people can understand the constitution so they are cognizant of their popular sovereignty (diff from England)—gives legitimacy to the govt.  

v. But the case expands Congressional power at the hands of the Supreme Court (“we must not forget”)—the legitimacy in this expansive interpretation rises from the paternalistic idea that the govt is acting for the people’s good.  Sup Ct is mediating between people and Constitution to give the best effect to the document and effectuate popular sovereignty, which legitimizes the govt.  
vi. Sovereignty was delegated by the people (popular) and arranged such that it went to Fed Govt under enumerated powers and to State Govts everywhere else.  
vii. Popular sovereignty came first.  What came second?  State sovereignty or federal sovereignty?  
1. 10th Am looks like states shared discrete bits of their sovereignty with fed govt, but it also reserves power “or to the people”—holds out the political and theoretical possibility that people can overthrow the govt by a (super)majority if they wanted

2. Marshall seems to argue for a broad construal of federal powers, even though the founders would never have agreed to a strong and superior fed govt.  Political (not legal and text-based) argument.  But then, most legal arguments go outside the textual law, so are all arguments political?  
a. Legal register: finding meaning within a text 

i. Text

ii. Structure

iii. History/intent

iv. Founders’ purposes/policy—but is that a coherent idea?

v. Doctrinal—how court has previously interpreted the text, precedent.  

1. But does the accrual of judicial precedent just distance authority from the actual meaning and weakens the text by moving farther away from popular sovereignty?  This would be incrementally counter-majoritarian.  More problematic is that we’re allowing judges’ voices to replace that of the ‘people.’  
2. But doctrine is what’s most frequently looked at in Constitutional law.  If we ignored it, we’d lose the evolution of law/constitution over time.  

3. Doctrine gives us consistency and predictability until the court changes its mind (political concerns for stability, but just as a justification for a legal exercise).  

b. Political register: finding meaning of a text by looking at policy considerations.  When the chips are down, this is where we end up.  Is the court’s operation in this sphere ever legitimate?  
The Commerce Power
· Inverse holding of McCulloch: If Congress pursues illegitimate ends that are not within the scope of their proper powers, then Congress may not use any means; those means then would explicitly contradict the Constitution.  (Marshall trying to expand federal power by showing that there’s a discrete limit to the means under the end sought—implied powers don’t give Congress unlimited authority to regulate.)
1. Champion v. Ames (1903, Lottery Case), 357-61
a. Background: Congressional act prohibited sending lottery tickets from one state to another

b. Question: Can Congress regulate lotteries in states under interstate commerce power?  Does the power to regulate include the power to prohibit?  

c. Holdings (Harlan, Majority): 

i. Carrying something of value from state to state is interstate commerce.  Lottery tickets have value in the possibility of a prize.  
ii. Power of Congress to regulate commerce is plenary, subject to no limitations, and expressly delegated.  

iii. Lotteries are evil (exploitative) and Congress is the only entity positioned to abolish them country-wide (states can’t do more than regulate within their borders).  [Strategic mistake!]
d. Dissent (Fuller): Suppression of lotteries falls within the states’ police power.  Furthermore, this isn’t even interstate commerce but just the transmission of a contract (no value).  
e. Class: The inverse McCulloch holding (that was held out as an assurance that there was a limit to Congressional power falls right into the lap of the Champion v. Ames dissent.  Fuller argues that if this isn’t interstate commerce (as he maintains), then the ends are not legitimate and Congress cannot use these means, so the Court should declare this law unconstitutional.  
2. Hammer v. Dagenhart (1918, Child Labor Case), 362-65
a. Overruled by US v. Darby (1941)
b. Question: Whether Congress has the power to regulate child labor under interstate commerce indirectly by prohibiting transportation (profit/tradability) of products?  (NO)
c. Holding (Day, Majority): 
i. This law is not results-oriented (prohibiting transportation) in true purpose but aims rather to regulate the ages for child employment.  The goods shipped are harmless themselves.  

ii. It’s not Congress’s business under the commerce clause to level the economic playing field between states that choose not to use child labor and those who do.  (Labor is the majority of the cost of items, so if one state abolishes it, it puts them at an economic disadvantage b/c their costs go up.)  

iii. Commerce clause did not intend to let Congress control the states’ exercise of their police power over local trade and manufacture.  (Note: States retain a plenary police power under the 10th Amendment, b/c it’s not specifically given to the fed govt.)  This statute lets federal power invade a purely local matter without any delegated authority.  So the unconstitutionality is twofold: 

A. It transcends authority delegated to Congress over commerce

B. It also exerts unauthorized Congressional power into a purely local matter

d. Dissent (Holmes): 
i. Doctrinal (precedent-bound) argument that already in Champion v. Ames, court said it was constitutional to regulate lotteries b/c of inherent nature.  Here, where regulation of object is not about the object but rather the nature of work that produced it, it should already be settled.

ii. The indirect effects of the statute are unimportant constitutionally, since the direct effect is legitimate under the commerce power.  It doesn’t affect the state’s internal affairs and domestic commerce at all.  
e. Class: 

i. Allowing the law would create an expectations problem—people may have had children to have more income, and now you take away that income but they still have mouths to feed.  
ii. How is this different from Champion v. Ames (lottery case)?  Both are regulating by aiming at an end that the constitution doesn’t mention.  

A. Hammer End: regulate unfair competition and labor costs

B. Champion logic: if you want lotteries, go ahead and do it in your own state.  Doesn’t affect the economy of other states

C. Hammer logic: if you want to have child labor, “go on and do it in your own state” doesn’t work because other states are then economically disadvantaged.  This spillover effect and Congress’s aim to eliminate it is how these are differentiated.  

iii. If police power is left to states by the 10th Am (anything not reserved to fed govt), this reintroduces the debate about who received sovereignty first from the people.  

A. If states had it first and gave some to fed govt, interpret fed govt power narrowly

(1) During civil war, the South used this idea.  If the Union was exceeding its power it received from them the states, they had a right to secede.  

(a) Problematic b/c lots of states were added after the original 13, and the new ones were added BY CONGRESS.  

B. If fed govt had it first and gave some to states, interpret fed govt power broadly

(1) North/Lincoln position: states can’t legitimately secede b/c they did not create the union.  Only the people collectively can leave the union b/c the contract never included the states.  So, “by the people, of the people, for the people” is an end run around the states—excludes them from the game/process. 
iv. When overruled in US v. Darby, the court dismisses the 10th Amendment police power concerns by saying the 10th Am just states a “truism that all is retained which has not been surrendered” implying that it just restates explicitly an idea that was already inherent in the Constitution.  
3. A.L.A. Schechter Poultry Corp. v. U.S. (1935, Sick Chicken Case) (Blackboard)
a. Question: Whether provisions related to the hours/wages of poultry workers are within the interstate commerce power of Congress?  NO
b. Holding:

i. Although almost all of the chickens were raised in another state, the transactions were not ‘in’ interstate commerce, b/c slaughtering and sales happened in New York.  Once in New York, the flow of interstate commerce ceases; “the poultry had come to a permanent rest within the state.”  
ii. The slaughter and sell of the chickens did not directly ‘affect’ interstate commerce, and indirect effects remain within the domain of state power (b/c otherwise the fed govt would control everything).  

A. The indirect effect of the chicken commerce was on cost and prices.  When this chicken seller paid less wages and required more hours, then his end costs were low and prices cheaper, which results in a demand for cheaper chickens, and spirals down the pricing structure of the industry.  

iii. If fed govt could determine wages/hours for a state’s internal commerce b/c of its relation to costs/prices/indirect effects on interstate commerce, that slips into the realm of veritably unlimited power (over advertising, number of employees, rent, etc).  

iv. Congress must find a means of economic recovery for the nation while also being consistent with its Constitutional authority.  This attempt to fix wages/hours of an intrastate business is not a valid exercise of federal power. 
c. Class: 

i. Seems to be the same idea as in Dagenhart (child labor).  Congress can’t pass regulations aiming to level economic playing fields under the guise of regulating interstate commerce.  But the court doesn’t rely on Dagenhart!  This implies a weakening of Dagenhart.  Why? (end of 1/30)
ii. Court here could have said that the aim was illegitimate, so it doesn’t matter whether the chickens were moving in interstate commerce or not.  Yet they still made that argument in order to set up an escape hatch for Congress, who was trying to get the country out of the Depression with the National Industrial Recovery Act by driving up wages through regulation of wages/hours.  Court says that in this case, the goods weren’t moving in interstate commerce and there was not a sufficient effect (just an indirect one) on interstate commerce.  This leaves the door open for another case where goods were moving within the state but causing a direct effect on interstate commerce.  
iii. This case is about the court insisting that there must be a limit.  “Distinction between direct/indirect effects of intrastate transactions upon interstate commerce is fundamental.  Otherwise there’s virtually no limit to federal power and we have a completely centralized govt.”  But note: indirect/direct is never in the Constitution!

4. NLRB v. Jones & Laughlin Steel Co. (1937), 464-65
a. Background: Govt charged multi-state company with interfering with rights of employees at one site to organize in unions under the NLRA that prohibits unfair labor practice affecting commerce
b. Question: How local is local enough such that Congress cannot regulate?  When is local not local?  (How can we use the door left open by Schechter?)  

c. Holding: Activities that may be intrastate in character when separately considered, if they have such a close and substantial relation to interstate commerce that their control is essential or appropriate to protect that commerce from burdens and obstructions, Congress cannot be denied the power to exercise that control.  

i. Congress cannot regulate effects upon interstate commerce so indirect and remote that would obliterate our federalist structure, creating a centralized govt.  In Schechter, the effect was so remote that this would be the result.

ii. Here, a stoppage or strike would have a serious, immediate, and possibly catastrophic effect upon interstate commerce (b/c they have operations and do business in other states).  

iii. Other case on same day was upheld allowing regulation under NLRA where manf’s materials came from and products went to other states.  Test is: size, importance, and interstate character of the industry and the interstate impact of a strike.  
d. Class: 
i. This is the open door from Schechter—lays out a case where there was a “direct effect” (substantial relation) on interstate commerce.  Distinction is that in Schechter they were trying to regulate wages and hours.  Here Congress is using regulation to prevent a work stoppage (where no one would profit at all).  

ii. But in Schechter, if wages stayed low, there’d be fewer jobs and eventually no one would buy chicken, so deflation is just as bad for the chicken market as a work stoppage is in J&L.  Why doesn’t court just overrule Schechter in Jones/Laughlin?  

A. By distinguishing Schechter minutely, they can avoid citing Dagenhart entirely and not be intimidated into reversing Dagenhart.  This lets them return to Dagenhart in Darby and say that it’s out of line with all the other commerce cases, and to dismiss it that way.  

B. Lets the Sup Ct save face in the legal community.  Might work a little, since they distinguish J&L on the facts from Schechter and then reverse Dagenhart 4 years later dismissively, saying it had already been weakened.  

5. U.S. v. Darby (1941), 465-68
a. Background: Fair Labor Standards Act prescribed minimum wage and max hours for employees producing interstate commerce goods

b. Question: Can Congress prohibit shipments of goods in interstate commerce that were produced by employees not given min wage and max hour considerations?  

c. Holding: 

i. Goes back to the old question from Dagenhart of whether Congress can control wages/hours (or child labor) under guise of regulating interstate commerce by prohibiting the movement of the product or whether this is up to the states

ii. Dagenhart is overruled; Court here concludes that the prohibition of the shipment interstate of goods produced under the forbidden substandard labor conditions is within the authority of Congress.  The courts may inquire into Congressional motive (for wages/hours, rather than shipment) but the Constitution does not restrict motive.  

A. Court says Dagenhart was unsupported by Constitution and has been weakened.  

iii. Congress can regulate intrastate activities which SO affect interstate commerce as to make regulation of them the appropriate means to the attainment of a legitimate end (the power of Congress to regulate interstate commerce).  
A. Means: Regulation of qualifying intrastate activities 

B. End: Use of Congressional power to regulate interstate commerce

iv. Pretty circular and vague!  Rule: SO related that Congress can’t effectuate its enumerated powers without this regulation power.  But doesn’t give us any factors.  Who gets to judge?  Courts, while being very deferential to Congress. 

v. This is a better Constitutional construct (affecting interstate commerce) than just regulating things that are evil or have deleterious effects.  But leaves open the question of when Congress would lack the power to regulate an intrastate activity…

6. Wickard v. Filburn (1942), 468-69
a. Background: Farmer growing wheat in excess of a quota and then using it himself

b. Holding: 
i. Even though the wheat growing and use was local and not ‘commerce’, Congress can still regulate the activity if it “exerts a substantial economic effect on interstate commerce”

ii. The farmer was growing his own wheat instead of buying it from the market.  His contribution to the demand for wheat may be individually trivial, but the aggregate effect of all wheat growers eating their own wheat is far from trivial.  Home-consumed wheat will have a substantial influence on price and market conditions, so it competes with the wheat in commerce.  

7. Heart of Atlanta Motel v. U.S. (1964), 471-73
a. 1960s civil rights legislation had to pick between relying on commerce power and on enforcement authority under the 13th and 14th Amendments.  Wanted to be able to reach discrimination by private persons.  
b. Some people argued that the commerce clause should be used to regulate economic affairs, not moral/social affairs.  Counter arguments that discrimination DID have a very adverse effect on the economy: inhibits interstate travel, restricts effective allocation of national resources, artificially restricts the market

c. Congress chose to rely primarily on the interstate commerce clause for Title II of the CRA of 1964, which prohibited discrimination and segregation in various places of “public accommodation” (hotels, restaurants, theaters, arenas) if their operations affect commerce (more than 5 hotel rooms, restaurants serving interstate travelers/where food comes from out of state)

d. Two test cases on the same day: Heart of Atlanta and Katzenbach.  Sup Ct upheld CRA in both.  

e. Holding: Commerce clause gives Congress ample power on the facts at hand showing the difficulties blacks have in traveling.  Legislating against moral wrongs does not make acts invalid, and there’s a lot of economic disruption in interstate commerce from racial discrimination.

8. Katzenbach v. McLung (1964—same day), 473-74
a. Holding: Racial discrimination imposes an artificial restriction on the market; since blacks can’t easily spend their income, stores sell less products, and then buy less raw materials.  Also keeps more progressive people from living and building businesses in an area where people discriminate.  Thus interstate commerce is depressed.  Cites the Wickard aggregation factor.  
b. After Wickard/Atlanta/Katzenbach, it’s difficult to think of anything Congress couldn’t regulate using the commerce power looking at indirect, aggregated effects

c. Note: Congress considered relying on the 14th Am Section 5 power to enforce the Section 1, Sentence 2 prohibition on states abridging privileges of citizens.  Problem is that it only lets the federal govt regulate state action, not private actions.  Still the law today.  

9. U.S. v. Lopez (1995), (not assigned)

a. Pre-Lopez, scholars thought the distinction between federal govt regulating states and private actors was entirely gone; Congress could regulate anything.

b. Lopez announced limits to Congressional regulation under interstate commerce power in the form of three broad categories of activity that congress may regulate under its commerce power: 
i. Use of channels of interstate commerce

ii. Instrumentalities of interstate commerce or persons/things in interstate commerce, even though the threat may come only from intrastate activities

iii. Activities having a substantial relation to/affect on interstate commerce (direct effect)
c. Hasn’t restricted Congressional power too much—they can usually come up with a reasoning under instrumentalities or direct effect (ii or iii)

d. Case weirdly quotes Jones & Laughlin (of “direct effect” fame), which had been ignored for decades and then returns to one of its principles

e. Holding: 

i. Gun-Free School Zones Act of 1990 exceeded Congress’ authority under the Commerce Clause b/c

A. Criminal statute having nothing to do with ‘commerce’ or economics

B. No express jurisdictional element limiting the act’s reach to only certain firearm possessions connected with interstate commerce

C. No congressional findings regarding the effects upon interstate commerce of guns in school zones

D. Link between gun possession and substantial effect on interstate commerce attenuated (argument was that gun possession leads to violent crime, which affects the national economy through insurance costs and the reduction of travel by individuals to unsafe areas.  

ii. Lopez rejects these arguments b/c under Jones & Laughlin’s concern about ‘effectually obliterating’ the distinction between national and local activities, resulting in centralized govt, the justifications for the act would allow Congress to regulate violent crime but also all activities that might lead to violent crime.  And maybe any economic activity by individual citizens and their family lives too.  Thus, collapse of local/national distinction.  
10. U.S. v. Morrison (2000), (Supplement 74-100)
a. Explains Lopez (pg 77)

b. Background: Female college student raped by football players drops out of school, but then finds out the school didn’t punish them, so she sues under the Violence Against Women Act.  
c. Question: Does Congress have authority to pass the VAWA under either the commerce clause of Section 5 of 14th Am?  

d. Discussion: 

i. Govt claims VAWA is supported under the third Lopez category of substantially affecting interstate commerce.  

ii. Lopez lens: Gender motivated violent crimes are not at all economic activities, and are thus not in line with the commerce clause cases.  Also, VAWA has no jurisdictional element.  And if Congress can regulate VAWA violence, it can regulate any violence (all have dubious economic impacts).  

e. Holding: Congress cannot regulate non-economic, violent criminal conduct based solely on that conduct’s aggregate effect on interstate commerce.  

i. VAWA fails the Lopez test

ii. This is a prime example of the police power reserved to the States

iii. Interesting b/c Congress did a lot of work filling the record with evidence of economic effects, whereas in Lopez there was not much evidence presented.  They obviously thought they just needed to prove their case, but the Sup Ct struck it down anyway.  

iv. Majority (Rehnquist): In order for the Constitution to have meaning, we have to reserve some power to the states.  Otherwise there is no federalism in our govt.  Legal argument.  May have some policy justifications in terms of efficiency and cost savings in crime investigation.  This is the idea that yeah, everything could be considered to have a national interstate effect, but since we have to leave something to the states, it should be things like family law that depend on community values and regulation of individuals.
Presidential Power & Privilege
1. U.S. v. Nixon (1974), 634-40
a. President argues that:

i. Demand for the items by the Special Prosecutor presents a political question under Baker v. Carr since it involves a “textually demonstrable” grant of power under Article II, Section 2 
ii. Views the case as a jurisdictional dispute within Executive Branch, since that branch decides what cases to bring—President argues under separation of powers that he gets the final say on what evidence is allowed.
iii. President has delegated certain specific powers to the Special Prosecutor.  But, president claims he hasn’t waived/delegated the President’s duty to claim privilege over these items.  Plus, he could fire the special prosecutor; it’s essentially a case of the President v. the President which is not justiciable.  The power to fire includes a power to ignore.  
iv. Also makes a Marbury argument that this is not a ‘case or controversy’ b/c the authorizing statute conferring jurisdiction was in conflict with the constitution (this relies on the fact that under Article III Section 2, the Sup Ct is not a court of general jurisdiction, but needs specific authorization from Congress for a subject matter—need either the US as a party [on both sides here—weird!] or ‘arising under the Const or US laws’)

b. Court says: 

i. Article II, Section 2: Congress vesting in the Atty Gen the power to conduct criminal litigation of the US govt and the power to appoint subordinates to assist him.  This is how the Atty Gen delegated the authority to represent the US to a Special Prosecutor.  The regulation gives the SP explicit power to contest the invocation of executive privilege while seeking evidence.

ii. Jurisdiction issue: Until the president fires the SP, their interests are truly adverse so it is justiciable as a case or controversy under the authorizing regulation.  As long as the regulation the president made stands, the court must treat it as significant, which court does 9-0 to force the president to produce the tapes.  

iii. Executive’s interpretation of their constitutional powers deserves great deference, but ultimately it’s the court’s duty to interpret the constitution and declare the law (Marbury)

iv. Neither the doctrine of separation of powers nor the need for confidentiality of presidential communications, without more (natl security interests), can sustain an absolute, unqualified Presidential privilege of immunity from judicial process under all circumstances.  

v. The presumption of presidential privilege of private communication must be weighed against the practical due process need for evidence at a criminal trial

A. Note: the idea of executive privilege/immunity does NOT appear in Constitution, but the court treats it as obvious here, and just drops a footnote to McCulloch as if N&P applies to the president’s office (but it’s only for Congress in the Const!).  Entirely a political register move here.  We may be comfortable with the idea, but that doesn’t mean it’s constitutional…  “It’s a Constitution we’re expounding”?  
vi. The president’s generalized interest in confidentiality cannot prevail over the demonstrated, specific need for evidence in a pending criminal case.

2. Clinton v. Jones (1997), 724-26
a. Court held that sitting President Clinton could be sued in federal court for allegedly violating ptf’s civil rights while acting as Governor of Arkansas.  Clinton had no immunity for private actions not arising out of presidential conduct.  
b. Clinton sought a ruling that the lawsuit be delayed until he left the presidency 

i. Nixon sought complete immunity when he was no longer the president for presidential conduct

ii. Clinton sought temporary immunity while he was the president for non-presidential conduct

c. Arguments with structural similarity to the Congressional ‘arrest clause’ that one person should not be allowed to divert the president from his duties (not in the constitution, but a McCulloch-ian idea of finding what you need to while expounding)

d. Court refused to delay the proceedings, by a symbolic 9-0 vote of solidarity, saying it wouldn’t take up a substantial amount of Clinton’s time

e. Baseline for future cases: maybe there’s some category of cases where the president can’t be disturbed (presidential action, still in office, etc).  Under McCulloch theory, as here, the court will makes its best guess as to the disturbance the case would mean.  (They got it wrong here…)

3. Morrison v. Olson (1988), 645-46; 658-71
a. After the Nixon debacle, people questioned whether the SP could be independent enough, after being chosen by the Executive.  Worked okay in Watergate b/c of political pressure from other branches and media.  Reformers passed the Ethics in Govt Act of 1978 that enabled the AG to bring investigations to a panel of three federal judges (special division), who would then appoint a special prosecutor to continue the investigation, whom the AG could fire for good cause.  
i. Wanted to strengthen the hand of the SP, b/c president could just fire him or could challenge his legitimacy in court like Nixon did.  Plus, the decision in Nixon rested on the regulation, which was a pretty weak legal basis, so this new Act would shore up that holding.  
ii. This structure distributes the power among the branches while still vesting the prosecutorial authority in the Executive Branch.  (Take Care Clause)

iii. Also, if the power to hire includes the power to fire, who makes the decision matters b/c we don’t want the president to be able to fire the SP.  Art II, Sect 4 addresses removal for good cause.  Vesting the power to hire outside the Executive lets Congress put limits (time, who can fire) on the appointment.  

iv. Critics (Silberman, Scalia) warned that the Act flouted basic principles of separation of powers and fundamental fairness.

b. Three govt officials brought suit challenging authority of the appointed special prosecutor to issue subpoenas compelling testimony.  Sup Ct held the Act did not violate the appointments clause, Article III, or separation of powers doctrine.  

i. Appts Clause: It’s permissible for Congress to vest the power to appoint independent counsel in a specially created federal court (appellant is inferior officer b/c subject to removal, only limited duties, and limited jurisdiction)
ii. Article III: Jurisdiction of SP (defined by the court panel) must be related to the factual circumstances; the Division (Congress) does not have a substantive supervisory power over the SP, but just receives reports.  
iii. Separation of Powers: No danger of Congress or Judiciary usurping Executive power here; Attorney General is the only one given greater power.

c. Dissent (Scalia): 

i. Puts forth a textualist separation of powers argument that Article II, Section 1, Clause 1: “The executive power shall be vested in a President” means ALL of the executive power, not just some of it.  Theory of unitary executive—presidential powers are not constitutionally limited/listed, so he must be able to do anything that’s ‘executive’.  

A. Follows from Take Care clause that criminal prosecution is inherently executive

B. This Act puts the AG as an intermediary which wrests control from the Executive, ergo it must be unconstitutional

ii. Scalia would likely argue the system was fine as it was b/c political pressures would achieve the right outcome of independent investigation (but there’s no guarantee of political accountability…)

A. For criminal accountability of the president, impeachments and elections are only blunt instruments; it seems a SP is necessary to have accountability for more trivial infractions

4. Youngstown Sheet & Tube Co. v. Sawyer (1952), 704-20
a. Background: Near the end of the Korean War, the steelworkers union announced an intention to strike.  Truman ordered a seizure of the mills by the US for uninterrupted production of steel, vital to the war.  Congress took no action, and the steel companies filed suit that the seizure violated the Constitution.  Sup Ct said president can’t seize these mills.
b. Lots of different concurring opinions:

i. Majority (Black): President’s power must come from act of Congress or Constitution, and neither authorizes this seizure.  President was trying to rely on an ‘aggregate of his powers’ under Article II intro and the Take Care clause and the Commander in Chief clause.  Congress can legislate in this manner, but the president cannot.  

ii. Frankfurter: Congress issued a statute on point (Labor Mgmt Relations Act) that allows govt seizure, but not by the President.  
A. In the Taft-Hartley Act, Congress provided a mechanism for seizure without explicitly saying the president has to go through Congress.  But to say so explicitly would be “gaucherie” (to specify in a statute what powers the president does not have).  Would be Congress putting itself on a higher constitutional plane than the president.  
B. However, Frankfurter does imply that Congress does have the power to make that call, which then implies that the court has the power to also.
C. Notes: can’t cite Marbury b/c there’s no statute outlining the executive’s power, plus it could be claimed to be a political question under Baker v. Carr “textually demonstrable commitment” theory.  In Marbury, court was reviewing Congress’ enumerated powers, which is not a political question (either has the power or not).  

iii. Douglas: “Doctrine of separation of powers was adopted…not to promote efficiency but to preclude the exercise of arbitrary power.”  (i.e. Yes, Congress moves slower, but it’s still their job.)  Article II remains the same even in an emergency.  He doesn’t think it’s rude to talk about whose power is whose! 
iv. Jackson (discussed today as the main opinion):
A. He invokes legal realism position.  Just relying on precedent under formalism doesn’t give as good a result as acknowledging the forces at play in the real world.  He’s also covering his ass from attacks that he’s denying the country the means to fight the war—saying that he IS being a realist based on his experiences.  

B. Presidential powers fluctuate depending on disjunction or conjunction with Congressional powers/action (this isn’t derived from constitution but from his experience)
(1) When president acts pursuant to an express or implied authorization of Congress, his authority is at its maximum (all that he possesses + all Congress can delegate).  Maximum presidential authority under constitution.  
(2) When the president acts in absence of either a congressional grant or denial of authority, he can only rely upon his own independent powers, but there is a zone of twilight in which he and Congress may have concurrent authority or which its distribution is uncertain.  Hard to tell who is in charge; zone extends between the max and lowest ebb.  Any actual test of power will likely depend on the imperatives of events and contemporary imponderables rather than abstract theories of law.

(3) When the President takes measures incompatible with the expressed or implied will of Congress, his power is at its lowest ebb, for then he can only rely on his own constitutional powers minus any constitutional powers of Congress over the matter.  Courts must scrutinize presidential claims to power in this realm cautiously, b/c the equilibrium of the constitutional system is at stake.  Still not less authority than constitution allows though.  
C. This steel mill seizure comes under the third (lowest ebb) category.  Presidential action can only be sustained by the court finding it was in his power and totally out of Congress’s hands to determine.  

D. Being Commander in Chief does not confer power over citizens and industries also

E. Definitely true that Jackson is not a formalist—formal law would require the Constitution to be always superior to Congressional action, which would collapse the three categories into a single model where the Constitution (and not Congress) outlines the bounds of the president’s authority.  So instead he takes the legal realism platform.  

v. Burton: Congress authorized a procedure and the president did not follow it, so he violated separation of powers.
vi. Clark: If Congress hadn’t acted, the president’s power would depend on the gravity of the situation.  Here though, Congress had acted and president didn’t follow the rules.
vii. Dissent (Vinson): President was just acting to execute the defense programs Congress enacted and to further the public interest in stable steel prices.  
5. Ex Parte Milligan (1866), Supplement 6-9
a. Background: Group of men in Indiana tried before military commission for conspiracy against US b/c of plans to seize Union weapons and liberate Confederate POWs and kidnap the Governor.  

b. Sup Ct held the military commission lacked jurisdiction to try Milligan

i. Birthright of every citizen to be tried according to the law, under the constitution

ii. In civil war, the military may govern by martial law until the war is over.  But martial rule can’t exist while the courts are open and is confined to the locality of the actual war.  If martial law in VA does not mean martial law in Indiana, where the courts remained open, so a military trial of civilians is not appropriate.   

c. Concurrence: Congress has the power to provide by law for carrying on war, so they can authorize military tribunals if they did wish to (but they didn’t here).  
d. Class: Court is protecting individual rights (due process is the right of rights—without it you can’t really use your other rights) and guarding its own functions jealously from the executive.  

6. Hamdi v. Rumsfeld (2004), Supplement 22-59
a. Question: Legality of the govt’s detention of a US citizen on US soil as an “enemy combatant”; what process is constitutionally owed to a citizen who seeks to challenge an EC classification?

b. Holding (O’Connor): Although Congress authorized the detention of combatants in the narrow circumstances alleged here, due process demands that a citizen held in the US as an EC by given a meaningful opportunity to contest the factual basis for that detention before a neutral decisionmaker.  

i. The AUMF gave the Executive explicit congressional authorization for the detention of ECs during the duration of the particular conflict in which they were captured (to keep them from returning to fight in the war).  Problem arises under question of when the war is over—indefinite detention?  

A. Indefinite detention for interrogation is not authorized.  But that’s not Hamdi’s situation.  We’re still fighting the Taliban in Afghanistan.  

ii. References Ex parte Milligan but distinguishes b/c Milligan was not a POW but a citizen arrested while at home (not on a confederate battlefield).  

iii. Citizen-detainee seeking to challenge an EC classification must receive notice of the factual basis for his classification and a fair opportunity to rebut.  Can presume in favor of the govt’s evidence, as long as presumption is rebuttable.  

iv. Reject govt’s assertion that sep of powers limits the courts role—all three branches have a stake in civil liberties

c. Souter (concurring): If govt raises nothing more than the record holds now, the Non-Detention Act entitles Hamdi to be released.  (

i. Non Detention Act requires an explicit Congressional authorization to detain

ii. AUMF does not give that authorization, so we have a statutory problem

iii. In the absence of a clear authorization (lowest ebb, maybe twilight), president can only rely on his own wartime powers, which is to retain POWs.  Hamdi hasn’t been treated as a POW, therefore president can’t rely on his wartime authority OR Congressional authority.  
iv. Souter treats this as a statutory authorization problem to avoid the problem of saying the President violated the Geneva Convention.  Different and oblique way of handling the Frankfurter “gaucherie” point of calling out the President.  

d. Scalia (dissenting): A citizen fighting against the US is owed prosecution in a federal court.  If exigencies of war prevent, can use the Constitution’s Suspension Clause (Art I, S 9, cl 2) temporarily.  But AUMF does not invoke the Suspension Clause, so detention without charge is not appropriate here.  Pretty much calls out the president on the Geneva Convention.  
e. Thomas (dissenting): Thinks Hamdi can be detained but sees no need to remand as the plurality does.  Doesn’t think the court has a significant role to play.  Thinks the AUMF authorizes detention—this gives 5 votes for the AUMF authorizing some inherent authority (to detain), which extrapolates to other inherent authorities (to wiretap) under the same N&P powers the president traditionally has in wartime.  Likely that Thomas was not thinking about wiretapping at the time.  
f. Class: 
i. Which Youngstown arena are we in?

A. Max presidential powers, if Congress granted authority (implicit under N&P clause) in AUMF (Plurality)
B. Twilight Zone?  Conflicting info from Congress (AUMF, Non Detention Act)

C. Or maybe under Souter’s formulation of lowest ebb where statutory authorization is absent
ii. What’s so great about separation of powers?

A. Founders were afraid of a unitary govt (too much power in one person) and of factions (political loyalties rather than branch jealousies)

B. A “faction” has to get a lot of support to get elected, but the problem would be if it could subvert the democratic process once in office.  Relates to Baker v. Carr issue of whether the elected people are truly representative.  

C. If too much power is in one branch or person, they can rewrite the laws and take away or infringe upon the rights of the people

D. Seems that Plurality and Souter think this is a separation of powers case more than the others

(1) Souter: AUMF does not provide the necessary authorization to escape from the NDA.  President can do what Congress says it can and it’s the court’s technical job to analyze the statutory authorizations.  Court can review the president’s implementation of due process until/unless congress takes away the court’s jurisdiction.  
(2) Plurality: AUMF (not Constitution) authorizes President to detain.  Court can review Congressional action for constitutionality (i.e. can Congress really authorize this?).  Individual is owed procedural due process, in notice and opportunity.  But, for that due process to work, the executive branch (prosecuting and hearing in court) must be non-unitary (same problem as Nixon w/SP).  Here, the regulation keeps things sufficiently adversarial.  WHAT REGULATION?  Plurality is also concerned about extending the right to an Article III court trial to anyone detained under the AUMF (citizen or not).  Telling them to have a hearing is a very gentle way of reminding them of their Geneva Convention obligations.  Sees this as involving all 3 branches.  
(3) Odd that the end result is not a resounding victory for individual rights—is the separation of powers principle working how it’s supposed to?
Federal-State Affairs
1. National League of Cities v. Usery (1976), 551-55 (5-4 decision, later overruled by Garcia)
a. Background: In 1961, Congress extended the Fair Labor Standards Act of 1938 to employees producing things for commerce, and the court upheld the amendment in 1968 under Darby and Jones & Laughlin theories.  In 1974, Congress extended the min wage and max hour regulations to state and municipal employees.  In this case, the court struck down the act on federalism grounds, preventing Congress from making wage/hour regs for states.
b. Holding (Rehnquist): Though permissible under the commerce clause, this act transgresses an affirmative limitation on interfering with “traditional realm of state sovereignty” under the 10th Amendment (legal rationale).  Fed govt can’t mandate wage/hour limits for state govts.  
i. State sovereignty means states have the power to determine wages, hours, and overtime pay for those it employs.  

ii. Congress is abrogating the states’ plenary authority to make determinations essential to separate and independent existence.  Takes away the states’ ability to function in a federal system

A. Raises costs

B. Displaces state policies on delivery of governmental services

c. Dissents (Brennan, Stevens): Congress’ commerce power is limited by the 1st, 5th, and 6th Ams, but not by the 10th.  Commerce power is broad enough to allow this reg.  10th Am is just a statement, not a limitation.  
d. Class: 

i. Fed govt is worried that not having a national min wage for businesses creates a ‘race to the bottom’ where businesses will flee to the states where it’s cheaper to operate, which rewards the states with crappy policies.  Are states subject to this theory?

A. They can’t physically move

B. But in many arenas, state govts compete with private industry.  Allowing the states to underpay their workers makes them more competitive with lowest costs, so they subcontract less and govt expands.  

C. Making states compete fairly with industry promotes efficiency in outsourcing decisions and keeps govt small

ii. Majority: By restricting the decision to “traditional realms” it fixes the govt expansion problem b/c states don’t compete with industry in traditional realms.  So for a conservative (Rehnquist) this is good b/c not expanding govt, and taxes stay low.  Plus, mandating a min wage would make states more similar, lessen incentives for people to move around based on differentials in taxes (lessens competitiveness between states).  
2. Garcia v. San Antonio MTA (1985), 555-63
a. National League of Cities is overruled b/c it’s difficult, if not impossible, to identify an organizing principle identifying which particular state functions are immune from govt regs.  

i. Current rule of state immunity that focuses on the “traditional/integral/necessary government functions” invites judicial discretion on which policies it favors or dislikes.  
ii. That rule is unsound in principle and unworkable in practice, leading to inconsistent results and disserving principles of democratic self-governance.  

b. Majority (Blackmun):

i. Framers believed the structure of the federal govt would protect the role of the states.  States get to help elect the Executive and Legislature, who should then be reluctant to unduly disenfranchise the states.  Framers did not think discrete limitations (10th Am) on federal authority was the way to go to protect states.  

ii. Natl League did not give enough credit to the political process for protecting the states.  The rule in Darby was not broken and Natl League didn’t need to fix it.  

iii. Fed govt CAN regulate state govt employees’ wages/hours.  Ergo, states as sovereigns can be bound by federal law.
c. Dissent (Powell): Majority reduces the 10th Am to “meaningless rhetoric” when Congress acts under the Commerce Clause.
d. Dissent (Rehnquist): Thinks court will return to National League eventually

e. Dissent (O’Connor): Thinks court is abdicating responsibility to ensure federalism

f. Class:

i. Blackmun (majority) relies on the structure of govt as protective of state power, but then he admits that the people now directly elect senators.  Suddenly looks like states have a lot less intermediating power than he is admitting.  If senators were elected by state legislatures instead of popular elections, they would be a lot more concerned about state power.  The only artifact left of state power in the inherent structure of the fed govt is that each state gets 2 senators.  All other officers of fed govt are chosen by popular election or are enumerated by population apportionment.  (Discussion of whether 2 senators/state could be amended.)

3. New York v. U.S. (1992), 576-91
a. Congress wanted to relieve burden on three states accepting radioactive waste, so authorized regional compacts for disposal.  None were made, so they extended the deadline and created incentives.  New York chose not to enter a regional compact, saying they would dispose of the waste within the state, but sued saying the Act was unconstitutional under the 10th Am and the Guarantee Clause (Article IV).  
b. Question: Under what circumstances may Congress direct or otherwise motivate the states to regulate in a particular field or way?  

c. Holdings (O’Connor):

i. Congress cannot coerce but can urge a State to adopt a legislative program consistent with federal interests by:

A. Congressional spending power—attach conditions to the receipt of federal funds (bearing some purpose to the federal spending—can choose to decline the grant)

B. States can choose (under commerce clause regulation) whether to regulate according to federal standards or to have their state law pre-empted by federal regulation (and so can either choose power or avoid the costs of self-implementing)

ii. The economic incentives under this Act are fine constitutionally, but the third incentive fails the federal structure of the govt under the Constitution, b/c it “commandeers the legislative processes of the states by directly compelling them to enact and enforce a federal regulatory program” (coercion, no longer incentives).  

iii. Federal interests can allow Congress to regulate state matters directly and pre-empt contrary state regs (Supremacy Clause), but the Constitution never gives Congress authority to require the States to regulate.  

iv. Sovereignty over sovereigns, solecism line…  The very idea that Congress (a sovereign) would tell the state legislature (sovereign) what to do is outrageous.  The only true sign of sovereignty of the states is the fact that they can pass their own laws and elect legislators.  
A. Framers were aware of this solecism (inconsistency).  The true sovereign is whoever wins the battle then.  

v. Even though New York agreed to the new law, they can still protest it now because the purpose of state sovereignty is not to benefit states or state officials but to protect individual liberties of citizens that derive from the diffusion of sovereign power in federalist structure
vi. Guarantee Clause usually ends up with a “political question” as nonjusticiable, but perhaps some cases could be justiciable.  Not a problem here, b/c incentives are ok

vii. Suggestion of taking just the third improper incentive out and leaving the other two

d. White (concur/dissent): Act was a product of cooperative federalism and New York can’t renege now.  Pragmatic, anti-formalist, wants a logical/sensible conclusion.  He doesn’t want NY pulling a fast one (opting in, then protesting to get out).  
e. Stevens (concur/dissent): People retain some sovereignty, but states have ceded theirs to the federal govt, so fed govt can pass laws to command states but not people.  
f. Class: 

i. Dormant commerce clause: Art I, Sect 8, Cl 3 Commerce Clause in inverse.  If Congress has the latent power to act, then states must lack that power.  

ii. The whole idea of federalism is inherently confusing.  If some things are commanded to states and some responsibilities kept at federal level, accountability by the people gets obscured (New Orleans, 9/11)

iii. Seems like this sort of overrules Garcia, yet O’Connor does not want to come out and say this b/c they had just reversed National League, and she doesn’t want the court to look indecisive.  Trying to save face.  Hard to have predictability of law if Sup Ct flip flops every year.  

A. Garcia held that fed govt can tell states to pay their employees more (which requires an act raising taxes—effectively requires the state to legislate)

B. New York held that fed govt can only give incentives for states to legislate but cannot require them to make laws on their own.  Still, fed laws can pre-empt state laws.  

C. Differences: In Garcia, fed govt is regulating states as if they were private parties.  In Garcia, political processes were the only check.  In New York, the ‘check/balance’ is the idea of incentives and no direct mandate from fed govt.

iv. Flip flopping: by gaining democratic legitimacy through being politically responsive to social trends, the court loses credibility as a non-political entity.  Majoritarian/counter-M.  

4. Printz v. U.S. (1997), 595-606
a. Background: Before national system for instant background checks on gun buyers was ready, Congress required local officers to conduct background checks themselves.  The Act was challenged as violative of the New York v. U.S. principle that federal govt can’t compel states to regulate (and thus, can’t compel state officers to execute federal laws under constitution).  

b. No constitutional provision on point, so court looks at historical understanding, structure of Constitution, and Sup Ct precedent.

i. Allowing fed govt to conscript state officers lets them shift the financial burden for implementation of federal regs to the states
ii. Dual sovereignty holding: Congress cannot circumvent the New York v. U.S. prohibition by conscripting the State’s officers directly.  No case-by-case weighing of burdens or benefits is necessary; it’s a brightline rule.  

c. O’Connor (concurring), Thomas (concurring), Souter (dissenting), Breyer (dissenting)

d. Class: Is this commandeering or commanding?  Looks like commanding, yet commandeering resources?  Supposedly commanding was okay.  

5. Term Limits v. Thornton (1995), 70
a. Majority (Stevens): emphasized the “national” character of the US as part of rationale for striking down an AR constitutional amendment imposing term limits on the state’s candidates for US Congress (Senate and House).  Kennedy (concurring) said that the “whole people of the US asserted their political identity and unity of purpose when they created the federal system.”  
b. Thomas (dissenting): Described the “people of the several States as the only true source of power.”  

c. Invoking the ‘who had sovereignty first, the chicken or the egg?’ game.  Thomas saying the people gave it to the states first; Stevens saying the people gave it directly to the federal govt.  Seems like Thomas is rejecting Marshall’s arguments in McCulloch that we should broadly construe federal powers b/c popular sovereignty was primarily given to federal govt.

i. Majority (Stevens) is agreeing with McCulloch, and also follows the arguments made against secession during the Civil War
d. Class: Lots of discussion on Consent Clause in Article V and whether we could ever get rid of the 2 senators/state requirement by amending the constitution through bullying the smaller states (maybe clause was only a nominal nod to small states to start with).  If it’s a fraud on the small states (who could be pushed around by the bigger states) (unamendable amendment clause?), then it’s also a fraud on the country, and Congress is just like Parliament (do whatever they want) and whoever has the most guns will win in the end.  
i. Realist adjustment: Sup Ct is enforcing the constitution though, so the enforced parts are true law realistically.  Maybe it’s just the political question areas that never get touched that are fraudulent.  This makes the court an aura machine that generates constitutional law out of nothing, creates legitimacy.  

A. When the aura machine gets turned off, people do reach for their guns (Iraq, US civil war).  

B. Maybe all law is an aura, fiction: “we solve problems by talking through sets of rules we discover from our past or find in a book.”  If people stop believing, then the fiction fades to black and the aura machine switches off.  

ii. Fact is, though, that the small states still have their 2 votes and the big states aren’t complaining.  So who is the real sucker?  Might have originally been small states for believing the aura and signing, but maybe they were right all along that the aura is real.  Here we are 225 years later and the machine is still on and the big states gave up power they never have gotten back.  Maybe the big states are suckers for preserving the illusion for the long run.  

Equality
Race

1. Slaughterhouse Cases (1873), 314-25
a. Question: Whether the LA legislature can pass a statute mandating all butchers operate out of a centralized facility without violating the new 13th and 14th Amendments?  i.e. Does it improperly deprive the butchers of property and equal protection?  Outlines how the 14th Am will function.  
b. Majority (Miller): Looking at the purposes of these amendments to give freedoms to blacks, it’s true that the freedoms are not limited to blacks, but that wasn’t the intent

i. 13th Am fails (this isn’t slavery)

ii. 14th Am guarantees protection of the US citizen’s (not the state citizens) privileges and immunities from infringement by the states (under their police power)
A. State citizens P&Is are fundamental rights related to happiness, safety, property, protection, and these are not what is protected

B. US citizens P&Is are coming to govt to assert a claim, protection of life, liberty, property on the high seas or abroad, peaceably assemble, petition, use navigable waters

c. Dissent (Field): State can’t encroach on citizen rights under police power pretense without cause.  14th Am protects citizens of the US against deprivation of common rights by states

d. Dissent (Bradley): This law does abridge P&Is of citizens by depriving of property and equal protection without due process.  And the 14th Am applies to everyone, not just blacks.  

2. Strauder v. West Virginia (1880), 259-62
a. Question: Whether black people can be excluded from juries unilaterally?

b. Majority (Strong): States can prescribe juror qualifications (gender, education) but not race.  Purpose of 14th Am was to confer civil rights, but not political.  Historically bound opinion that 14th Am was only about race.  
c. Dissent (Field): Equal protection does not mean everyone has to be allowed to participate in the government of the State.  Distinguish between civil and political rights.  13th and 14th Ams only gave civil rights across the board.  Jury service is a political right, and it wasn’t included here—had to make 15th Am to cover political rights of blacks.  

d. Class: 

i. Court is relying on 14th Am rather than ‘jury of peers’ in order to not extend the right to be on juries to women.  

ii. Giving only civil rights (personal and absolute), saying they’re pre-political (which admits that slavery state was unconstitutional).  Civil rights are given freely as a gift.  Political rights only come based on “fitness”—collective rights that are distributed by the people to those whom they deem fit to engage in the political process.  

iii. Avoids giving rights to women not on the civil/political dichotomy and not on text of 14th Am (“all persons”) but on a historical basis that 14th Am aimed at race discrimination

iv. Historical basis: seceded states couldn’t return unless they ratified the 13th, 14th, 15th Ams.  In reality, once North ended the occupation of the South, they allowed southern states to legislate to reinstate the caste system while claiming a nominal victory by abolishing slavery in the Constitution. 

3. Yick Wo v. Hopkins (1886), Blackboard
a. Background: San Francisco made an ordinance regarding the types of buildings that laundries could be in, which aimed at Chinese laundry owners.  But SF could give consent to a wood-building laundry if it wanted, so enforcement is capricious and these buildings must not be inherently dangerous.

b. Question: Whether ptf was deprived of property without due process in violation of the 14th Am? 

c. Holdings:

i. Class legislation is prohibited (discriminating against some, favoring others).  But, legislation which has a public purpose, is limited in its application, and affects all similarly-situated persons equally is not prohibited under the amendment.

ii. Issue of Yick Wo not being a citizen… Court says 14th Am is not confined to protection of citizens. 

iii. 14th Am provisions are universal in their application, w/o regard for race, color, nationality.  Equal protection of the laws means equal protection.  

iv. Here, court does not have to probe into whether this law was discriminatory (in impact/purpose).  It is on its face, and everyone admits it, and no reason is given.  This law exists b/c of hostility to the Chinese race which is not, in the eye of the law, justified.  This violates the 14th Am.  
d. Class: 

i. Idea that “we the people” citizens are not the same “persons” under the 14th Am.  

ii. Giving up the Strauder view that only blacks are protected by the 14th Am sets the stage for Plessy’s symmetry argument of “separate but equal”

iii. Court focuses on standardless laws.  This reg did not specify the goal of safety.  This is a broad hint to localities that they better be legislating using standards—something to justify discrimination.  Once a locality gives a reason for the discrimination, the court is saying they’ll be more liberal in allowing the law.  

A. Or maybe standardlessness concern was that court didn’t want localities impeding economic development with petty discrimination laws—kicking Asians out of laundry business opens way to whites to open more laundries and scarcity raises prices

B. Or (conspiracy theory) maybe court just wanted to take the 14th Am away from serving exclusively blacks
4. Plessy v. Ferguson (1896), 272-78 (Overruled by Brown v. Board I)
a. Background: Louisiana RR statute required separate but equal accommodations for whites and blacks

b. Holdings (Brown): 

i. This case doesn’t implicate the 13th Am at all—does not establish involuntary servitude

ii. 14th Am intended to enforce absolute equality of the two races before the law

A. Did not intend to abolish distinctions based on color or to enforce social, as opposed to political, equality

B. Laws requiring separation in public places do not necessarily imply inferiority of either race, and are allowable to state legislatures under the police power

C. Police power exercise must be reasonable, in good faith for promotion of public good, and not for oppression of one class (Yick Wo).  Reasonableness here is the comfort and traditions of the people, to preserve public peace and order.  So it is okay.  

iii. Ptf argued that a person’s claim to the white race was property.  Court says, even so, it doesn’t make this unconstitutional; you could sue for damages instead.

iv. Ptf argued that separation implies inferiority.  Court says that’s only b/c the blacks put that construction on it, and it’s unreasonable to think the social prejudices can be overcome by legislation anyway.  Constitution can’t enforce social equality, just civil/political.  

c. Dissent (Harlan): 

i. 13th Am prohibits imposition of burdens that functions as a badge of slavery.  Everyone knows that the purpose of the LA statute was to keep blacks from the white RR cars.  

ii. Huge accommodation of white superiority, but then says “Constitution is color-blind, and neither knows nor tolerates classes among citizens.  In respect of civil rights, all citizens are equal before the law.”  

A. Maybe catering to white audience—this isn’t even smart racism!!

B. Unfortunate since dissents are usually for vindication by posterity…

iii. Prediction that this case will be like Dred Scott, but in the meantime it encourages the belief that state laws can contravene the Constitutional amendments
iv. Goes on to say how we won’t even let Chinese people become citizens yet they can ride in white RR cars.  Black people aren’t pissed b/c they get their own car, but b/c of what it symbolizes in terms of rights under the law.  Arbitrary separation is not equal.  

v. He thinks the legislature should be in charge of unreasonableness.  He doesn’t think DPC is a good enough basis, but EPC works.  

d. Class:

i. Majority seems to align more with Strauder view that the 14th Am is only about race—acts as if there’s only two races to deal with.  

ii. Court listens to the Yick Wo “give us your reason” bit, and gives these reasons:

A. Traditions/customs of people—arg that court doesn’t regulate social realities

B. Promotion of comfort of people (ironic—which people?)

C. Preservation of public peace and good order (majority: otherwise whites will riot, dissent: maybe, but this is going to rile up blacks for sure, and it reinforces white lashing out at blacks [lynchings did rise])

iii. This opinion puts on blinders and divorces its analysis from history.  Exercise in absurd formalism: takes a facially neutral law and refuses to look behind it to the racial problem it conceals.
5. U.S. v. Carolene Products (1938), 428-31
a. Transformation in thought about the nature and purposes of judicial review.  Issue with people selling “Milnut” grossness.
b. Question: Whether the “Filled Milk Act” transcends the power of Congress to regulate interstate commerce or infringes the Fifth Amendment?

c. Holdings: 

i. Commerce: Congress has the power to prohibit shipment of adulterated foods in interstate commerce

ii. Due Process: Prohibition of shipment of appellee’s product does not infringe on the 5th Amendment

iii. Rational basis review?
iv. Famous Footnote 4: 

A. Court musing about presumption of constitutionality of state legislation, until proven otherwise by 14th Am.  Court giving notice in 2nd paragraph that legislation restricting political processes will not be presumed constitutional anymore.  

(1) Goes to idea that judicial review should reinforce majoritarianism and be representation-enforcing, democracy-enhancing—“active liberty”

B. Given abdication of judicial review of economic legislation, why would the court ever strike down any legislation, since almost anything could pass this watered-down test of rationality?  Desire to protect civil liberties (speech, religion) while having judicial restraint elsewhere.

C. Solution: Judicial review is justified by textual commitments in the Constitution, such as the Bill of Rights.  Reference to incorporation against states via the 14th Amendment.  Judicial review is also justified for protection of democracy—suggests that protection of democratic civil rights and certain “discrete and insular” minorities could form a new justification for judicial review of legislation.  
(1) Of course, anyone who loses is a minority, but D&I sounds more like they will have a hard time getting heard at all. 

(2) D&I is a stand-in for “historically discriminated against”—addresses the Plessy ahistorical problem (focuses in on racial and religious minorities).  Gives notice to those bringing claims that they need to show how they are D&I if they want strict scrutiny instead of a presumption of constitutionality for legislation they dislike.  

(3) Means the state will have to show a compelling interests beyond comfort, custom. 

(4) This sets up the discussion in terms of groupness and immutability.  Suspicion of legal categories that create groups based on characteristics the individuals can’t change or opt out of.  Improperly discriminatory laws under this construction would be hard for the D&I to get changed b/c they ARE a minority!

(a) Paradigm case is when outsiders describe you as a group—new minority groups want to come under this categorization where there’s true immutability

(b) Other framework is for self-categorization, more typical of religious groups—new groups don’t want this b/c even though it’s an uncomfortable idea, religious beliefs are mutable

6. Korematsu v. U.S. (1944), 810-18
a. Background: President Roosevelt first directed the War Dept to “prescribe military areas from which any and all persons may be excluded…subject to whatever restrictions the Commander might impose.”  Two weeks later, a military commander declared that the Pacific Coast states were “particularly subject to attack, attempted invasion, espionage, and sabotage.”  Military zones were prescribed in the west in which Japanese, German, and Italian ancestry people had to report their movements.  A couple months later, all Japanese persons were officially excluded and moved to detention camps.  Korematsu was a native born 14th Am birthright citizen and challenged the constitutionality of the order.   Court upheld the exclusion order by 6-3.
b. Holdings (Black):

i. All legal restrictions which curtail the civil rights of a single racial group are immediately suspect (suspect classification).  However, the restrictions may be found constitutional after subjection to strict scrutiny if justified by a compelling state interest (and not racial antagonism) as long as the law is narrowly tailored.  
ii. Court was cognizant of the German concentration camps, and said that in the US in this case, “we are dealing specifically with nothing but an exclusion order.”  

iii. Korematsu was not excluded b/c of hostility to his race, but b/c we’re at war with Japan and military authorities feared invasion of the west coast.  They decided the military urgency required Japanese people be segregated temporarily, and Congress (confident in the military’s judgment) gave them the power.  “We cannot (in hindsight) now say that at that time these actions were unjustified.”  

c. Frankfurter (concurring): Validity of action under the constitutional war powers must be judged wholly in the context of war.  

i. If a military order does not transcend the “means appropriate” for conducting war, then it’s just as constitutional as regulating commerce.

ii. Nothing in the constitution denies Congress the power to enforce a valid military order by making a violation of it a civil offense.  “This does not carry with it approval of that which Congress and the Executive did.  That is their business, not ours.”  (He’s a Jew whose uncle was in a Nazi camp.)  
iii. His position that this is unreviewable would weaken the court (Marbury had said court could compare statutes to the constitution).  But if he defers on jurisdictional grounds here, he can still review policy elsewhere.  And judicial restraint increases credibility of court.

iv. He hates Justice Black, so he doesn’t get on board with the Carolene Products strict scrutiny idea of the majority.

d. Roberts (dissenting): A conviction based solely on ancestry of a citizen without inquiry into his loyalty towards the US necessarily involves a violation of Constitutional rights.

e. Murphy (dissenting): This looks pretty racist.  

i. The judicial test for military necessity to deprive citizens of rights is “whether the deprivation is reasonably related to a public danger that is so ‘immediate, imminent, and impending’ as not to admit of delay and not to permit intervention of ordinary constitutional processes to alleviate the danger.”  

ii. This order fails that test b/c depriving of rights without due process and also of equal protection.  The order could have passed if there was some “reasonable relation” of the removal to the “dangers of invasion, sabotage, and espionage” but there wasn’t.  This is just legalization of racism.

iii. Rest of the court is just making military judgments—not their place!  Rest of the court wants to maintain the pretense of presidential power in order to win wars.  Sacrifice Korematsu and the constitution to the greater good of winning the war (the compelling state interest: winning war for the future of the world).  

f. Jackson (dissenting): 

i. Our system assumes guilt is personal and not inheritable, yet Korematsu had no choice as to his parents.  

ii. Unrealistic to expect the military to conform to “conventional tests of constitutionality” but that does not mean that all “permissible military procedures” are constitutional.  If the court sustains the order, that’s a greater blow to liberty than what’s already happened.  

iii. Duties as a judge “do not require me to make a military judgment” on the military necessity of the order.  “I do not suggest that the courts should have attempted to interfere with the Army.”  But we don’t have to agree with the order at this point; now that the emergency is over, let’s keep our hands clean.  (Like in Hamdi—court comes in and looks pretty after the dirty work is done.)  
g. Class: 

i. Maybe court is pointing at the President, Military, and Congressional action to indicate pre-deprivation due process (as a counter to Milligan’s idea that as long as the courts are open, the military can’t hold you).  Maybe they’re just pointing out how diffuse the responsibility for the outcome was.  
7. Brown v. Bd of Educ. I (1954), 742-46 and Note at 765-67 (Overrules Plessy)
a. Background: Challenging segregation laws for public schools under the 14th Am; the lower courts had upheld under the Plessy ‘separate but equal’ doctrine.  Ptfs contend that segregated schools are not and cannot be made “equal.”  
b. Holdings (Warren): 

i. Legislative history of 14th Am is inconclusive b/c different groups wanted vastly different meanings for the amendment, plus education of blacks was not widespread at the time

ii. Separating students on the basis of race creates a feeling of inferiority in the community that affects their hearts and minds.  Psychological knowledge shows that segregation with the ‘sanction of law’ has an impact that slows down learning.  (Footnote 11 on the social-psychological studies of effects of segregation on Af. Am. children.)  
iii. Separate educational facilities are inherently unequal.  Segregation in this case deprives them of equal protection.  

c. Note:

i. For ten years, (1954-64) virtually nothing happened.  Real change happened when Congress enacted the CRA of 1964 that could deprive schools of federal funds.  

ii. Brown’s major positive impact was in reinforcing a legal strategy for change.  However, it did strengthen the south’s resolve to resist, which set the stage for the civil rights media coverage in the 60s.  Also required the south’s arguments to be convoluted.  

iii. If what was wrong with Plessy was that it ignored social reality, Brown compensates by using social science to incorporate true social reality.  But this is not very ‘legal’.  And it’s vulnerable to being overturned when social science changes.  But the law changes too over time.  
iv. Ideologues were upset that Plessy was reversed without a historical or Constitution textual/structural showing.  Looks like a public policy decision rather than a neutral legal principle.  

v. Court is putting more important on a unanimous front than true legal reasoning

A. If they said history justified their Brown holding, someone would dissent

vi. Other ways the court could have reached the same outcome:

A. Separate but equal is okay, but these schools are not equal (true everywhere)

B. Not only do black kids feel inferior, but whites feel superior.  To fix the country, we have to fix the perspectives of the children.  (Neither Plessy nor Brown court admits the purpose of discrimination is to make whites feel superior…)
vii. Court doesn’t go with Harlan’s Plessy dissent that the Constitution is color blind.  Trying to throw a bone to Southerners: “we tried Plessy and it didn’t work out”

8. Bolling v. Sharpe (1954), 759-60
a. Decided the same day as Brown
b. Holdings: Due process clause of 5th Amendment prohibits racial segregation in the DC schools.  

i. 5th Am applies in DC, but doesn’t have an equal protection clause (like the 14th does that applies only to the states).  But concepts of equal protection and due process are not mutually exclusive.  (It’s a constitution we’re expounding!)  Discrimination can still be so unjustifiable as to violate due process.  

ii. Segregation in public education arbitrarily deprives black children of liberty in violation of the Due Process Clause.  
iii. Plus, federal govt should have the same requirements as states under the constitution.  
c. This case comes closer to Harlan’s idealistic Plessy dissent, rather than Brown’s social science.

9. Brown II (1955), 768-73
a. Background: Brown I concluded in setting the cases for reargument on the question of appropriate relief

b. Holdings (Warren): 

i. Equitable relief must account for the variety of obstacles to integration and also the public interest. 
ii. Defs must make a “prompt and reasonable start toward full compliance” w/Brown I.  Defs must show that any delays are necessary for the public interest and consistent with good faith compliance.  

c. This effectively severed the right to be free from segregation from the remedy.  (Marbury)  Court is sensitive to being ignored, so wants to create social change through gradualism. 
i. Sort of works b/c gives MLK a basis for protesting—he had natl law on his side

d. South responded to Brown with “massive resistance.”  Enacted statutes mandating school segregation.  Adopted resolutions declaring the Sup Ct’s decisions to be without effect.

e. Federal courts struck down most of these efforts.  Sup Ct finally intervened in 1958 in Cooper v. Aaron to order Little Rock to proceed with school desegregation.  

f. In 1960s, lower courts approved two types of desegregation plans: assignment based on residence and “freedom of choice.”  Sup Ct held minority-to-majority transfer provisions unconstitutional (residence basis).  Freedom of choice plans proved more popular (included bussing), b/c it didn’t yield much desegregation.  

g. 1963: Sup Ct starting to indicate impatience with the lack of “all deliberate speed.”  The next year CRA was passed, authorizing the AG to get involved in desegregation suits, put restrictions on funding.  Sup Ct eventually said schools couldn’t hide behind the freedom of choice plans that didn’t work, either.  

10. San Antonio Indep. School Dist. v. Rodriguez (1973), 1543-58
a. Parents brought suit to invalidate state school financing scheme on 14th Am equal protection grounds.  

b. Question: whether the TX system of financing public education operates to disadvantage of a suspect class or impinges upon a fundamental right protected by the constitution in order to require strict scrutiny?  If strict scrutiny is not required, does the TX scheme rationally further a legitimate, articulated state purpose so that it is not an invidious discrimination violating the 14th Am’s EPC?  

c. Holding (Powell): There’s no suspect class and there’s no violation of a fundamental interest/right (and thus no strict scrutiny).  (Reality is that if you get to strict scrutiny, it’s usually fatal in fact with the law getting struck down.)  
i. No suspect class (D&IM):

A. Ptfs were trying to make a suspect classification of “poor people.”  Problem with how to define poor, and anyway, the EPC does not require absolute equality or precise equal advantages for wealth.  
B. This financing system hasn’t been shown to discriminate against a definable category of “poor” people, or to result in the absolute deprivation of education, so there’s no identifiable disadvantaged class.  

C. This large, diverse, amorphous class has none of the traditional indicia of suspectness (disabilities, history of unequal treatment, political exclusion).  

ii. No violation of a fundamental right:

A. Education is not a fundamental right stated in the constitution (ptfs argued it is essential to the effective exercise of 1st Am freedoms and to intelligent voting)

B. The TX legislation was not intended to deprive exercise of fundamental rights, but was an effort to improve public education (reformatory) 

iii. So strict scrutiny is not required.  Going back to the traditional standard of showing that the legislation bears some rational relation to a legitimate state purpose, the Texas system still passes even with unequal expenditures.  Cannot say such disparities are so irrational as to be invidiously discriminatory.  

d. White (dissent): School districts did not have equal meaningful options to increase their expenditures.  A rational purpose for maximizing local initiative fails to achieve in districts with such low property tax bases that they can’t raise revenues.  

e. Marshall (dissent): 
i. We shouldn’t be asking whether TX tried hard, but whether the result was unconstitutionally discriminatory.  
ii. He thinks strict scrutiny should not be reserved for only constitutionally stated rights/fundamental interests.  Should look instead at how much constitutionally guaranteed rights are dependent on interests not appearing in the constitution.  

f. Class: 

i. Some of the funding was distributed by the states (Robin Hood) and localities could augment through local taxation.  Allows for local control over funding and thus content.

ii. Reality: people move to good school districts b/c it keeps the value of their homes up

iii. Discussion on the whether we like welfare states or capitalism with a welfare safety net, and whether it’s different when you’re talking about wealth and educational opportunity
iv. If a fundamental right is burdened, even if your right isn’t burdened more than anyone else’s, you still get strict scrutiny

v. The ptf’s argument that education is a fundamental right b/c it’s the means to exercise constitutional ends echoes the McCulloch argument that the govt should get the means (bank) to reach the allowable ends.  

11. Washington v. Davis (1976), 851-58
a. Background: Black applicants for DC police force were rejected for failing a written test.  Sued to invalidate the test on the ground that it was racially discriminatory in violation of the 5th Am.  Sup Ct upheld the test. 
b. Holdings (White): 

i. 5th Am DPC contains an EP component prohibiting US from invidiously discriminating.  
ii. Cites to Strauder (juries) and Brown saying that EP only looks at racially discriminatory purposes, and never bases unconstitutionality solely on racially disproportionate impacts.  To establish an EP violation, you need to prove discriminatory purpose.  

iii. Although, for unconstitutionality, the discriminatory racial purpose doesn’t have to be express on the face of the statute, and disparate impact is not irrelevant.  Purpose may often be inferred from the relevant facts (including impact), but impact is not the “sole touchstone of [unconstitutional] invidious racial discrimination”.  

iv. After a prima facie case of discrimination is made out, the burden shifts to the “State to rebut the presumption of unconstitutional action by showing that permissible racially neutral selection criteria and procedures” produced a disparate impact. 

v. In this case, the test was adopted for job-related purposes, and the disparate impact does not alone make out an equal protection violation.  

c. Stevens (concurring): Agrees, but thinks there’s not such a huge gap between purpose and impact as the majority would have us believe.

d. Class: 
i. If Washington had gone the other way (education is a fundamental right) that would be problematic here b/c the test would reflect the disparate impact of a plain discrimination on a fundamental right.
ii. Criticism of strict scrutiny: Court takes a peek at the impact first to see if this is someone we want to apply strict scrutiny to, then would announce purpose as the reason—still allows discretion. 

12. City of Richmond v. Croson (1989), 927-47
a. Background: City adopted Minority Business Utilization Plan that set aside 30% of contracting dollars for minority owned subcontractors.  50% of population was black, but less than 1% of subcontractors were minority-owned.  This is the first case where strict scrutiny is applied to a law framed as affirmative action.
b. Holdings (O’Connor): 

i. Congress can redress society-wide discrimination, but state efforts at remediation must comply with 14th Am Section 1.  City can only take this step if it has become a “passive participant” in a system of racial exclusion.  

ii. This plan denies certain citizens the opportunity to compete for the 30% based solely on their race (affirmative action).  In reverse discrimination, the standard of review under EPC doesn’t change.  EP guarantees mean the same thing for all races.  

iii. In this case, the amorphous claim of a lack of opportunities for black entrepreneurs is not enough to justify the arbitrary choice of a 30% quota that is not tied to any particular injury.  

iv. Even though the city said the plan was ‘remedial’ there was never a showing of a prima facie case of constitutional violation of a subcontractor’s rights.  There “mere recitation of a benign or legitimate purpose for a racial classification” doesn’t get you far.  

v. City has failed to demonstrate a compelling interest in apportioning public contracting opportunities on the basis of race.  

A. City didn’t consider race-neutral alternative plans

B. 30% quota is not narrowly tailored to any goal except outright racial balancing

c. Stevens (concurring): City never even claimed it was serving the public interest; legislature should have done this anyway, not the city council.

d. Kennedy (concurring)

e. Scalia (concurring): Strict scrutiny applies to all racial classifications by the govt.  Benign purposes do not justify illegitimate means of racial discrimination.  

f. Marshall (dissenting): Richmond adequately justified its plan with evidence and the Sup Ct should lay off.  Diff standard: race-conscious classifications designed to further remedial goals must serve important govt objectives and be substantially related to the achievement of those objectives.   Thinks it’s a mistake to go D&I/SS here at all (echoes Strauder view that 14th Am is only about blacks), b/c if SS only gets used for AA, it’s not letting us fix the problem at all.  
g. Class:

i. Suddenly we’re not looking at a D&I minority, but no one mentions it!  In San Antonio, they spend a lot of time analyzing whether wealth/poverty is a D&IM/suspect class.  So apparently now, if it’s a racial classification, it’s automatically suspect.

13. Grutter v. Bollinger (2003), Supplement 226-65
a. Challenge to affirmative action in the admissions policy of U of Michigan law school.  Race was one of many factors considered.  Court found it to be constitutional.

b. Holding (O’Connor): EPC does not prohibit the law school’s narrowly tailored use of race in admissions decisions to further a compelling interest in obtaining the educational benefits that flow from a diverse student body.  System is individualized.  
c. Ginsberg (concur), Rehnquist (dissent)

d. Scalia and Thomas (concur/dissent): Idea that inequality is intolerable and legislation should address this by targeting economics.  Idea that maybe economic legislation would get ordinary rational basis, rather than strict, scrutiny.  Yet, U of Michigan doesn’t frame in terms of economic disadvantage, but just plain AA.  

14. Gratz v. Bolinger (2003), Supplement 265-78
a. Challenge to affirmative action in the admissions policy of U of Michigan undergrad.  Minority race was given 20 extra points, which court said was unconstitutional. 

b. Holding (Rehnquist): B/c the university’s use of race is not narrowly tailored to achieve the asserted compelling interest in diversity, the admissions policy violates the EPC of 14th Am.  Point bump is too quota-like.
c. O’Connor and Thomas and Breyer (concur), Stevens and Souter and Ginsberg (dissent)

d. Ginsberg (dissent): Strict scrutiny is appropriate, but remember that affirmative action is a legitimate exercise (answers Marshall’s dissent in Croson)

e. Class: 

i. Notice all these tests are judicially-made and do not appear in the Constitution 

ii. 14th Am applies to state action, so it works here b/c these are public universities.  Private universities get a statutory analysis.  

iii. Problem with the compelling interest here is that it treats minorities as instruments to achieve better education for whites or a more prestigious school.  But aren’t the aesthetics truly important (shows that it’s possible, sets the standard, etc)?

Sex & Sexual Orientation
1. Intermediate Scrutiny

a. Above rational basis and below strict scrutiny

b. Justification

i. Intermediate: "must serve important governmental objectives"

ii. Strict: "satisfies compelling state interest"

iii. Difference: important and compelling

c. Means to achieve: 

i. Intermediate: "substantially related to the achievement of those interests"

ii. Strict: "narrowly tailored"

iii. Difference: narrowly tailored vs substantially related

d. Strict scrutiny is usually fatal; rational basis usually allows.  Intermediate scrutiny allows the court to make it up as they go along--you don't know how the case will come out.  But it’s closer to strict than rational basis. 

e. But women are not like racial minorities numerically, discreteness, or insularity

f. Strict scrutiny was based on the idea that there were no real differences beyond skin.  But for sex there’s definitely physical differences and for sexual orientation, court doesn’t want to address the issue of real difference.  

2. Bradwell v. Illinois (1873), 985
a. Court found no constitutional problem with an IL law that prevented Myra Bradwell from practicing law b/c female

b. Discussed the respective spheres/destinies of men/women

3. Minor v. Happersett (1875), 986
a. Court upheld Mississippi law limiting voting rights to men.  Said voting right was not a P&I of US citizenship.  Didn’t look at EPC at all.

4. Frontiero v. Richardson (1973), 988-93
a. Question: whether military provision that husbands cannot be claimed as dependents (although wives could) violated the DPC of 5th Am by unreasonably discriminating on the basis of sex?
i. Procedural impact: required wives to demonstrate dependency of husbands, but not vice versa

ii. Substantive impact: all wives are dependents, but husbands who are not at least half dependent don’t get benefits

b. Holdings (Brennan—but this is NOT a majority!): 
i. Classifications based on sex are inherently suspect and should get strict scrutiny

ii. This statute yields dissimilar treatment and the only state interest is administrative convenience (not enough).  

c. Powell (concur): Sex classifications should not be inherently suspect to get strict scrutiny, but the statute here is still violative of DPC of 5th Am for discriminating unconstitutionally.

d. Class: 

i. Other justices wouldn’t give a 5th vote b/c they thought this was for the legislature to decide with the Equal Rights Amendment.  (Turns out the ERA was not passed after all, but it would have mandated strict scrutiny.)  

ii. However, the court has to touch the issue now in order to maintain some say in the matter (since ERA was in move in Congress)

iii. Turns out intermediate scrutiny is closer to strict than to rational basis.  

5. Views from the Academy, 1001-07
6. VMI Case (1996), 1025-47
a. Background: female student seeking admission to all-male military academy, challenging the admissions policy as violative of EPC of 14th Am.  Went through the courts once and Virginia created a VWIL for women that used different approaches.  
b. Sup Ct used standard that govt must give an “exceedingly persuasive justification” for gender-based discriminations in govt action.
c. Holding: Virginia showed no EPJ for excluding all women from citizen-soldier training at VMI

i. Virginia’s insufficient justifications were:

A. Single-sex education provides important educational benefits; Option of single-sex education contributes to the state’s diversity in educational approaches

B. School’s “adversative approach” would have to be modified for women at VMI

d. Rehnquist (concur)
e. Scalia (dissent): VMI can’t sustain sex integration, won’t be the same.  (Gentleman’s code)
f. Class:

i. In the court’s argument that the adversative method won’t work for women, there’s a mix of sex and gender ideas/statements/stereotypes/assumptions

A. Can’t do as many pull ups

B. They won’t like it

7. Romer v. Evans (1996), 1259-71
a. Background: CO adopted Amendment 2 by statewide referendum that prevented the enactment of policies where sexual orientation could be a basis of a claim to minority status or a discrimination claim

b. Holding (Kennedy): CO’s Amendment 2 infringes the fundamental right of gays and lesbians to participate in the political process, which violates the EPC

i. Court uses rational basis scrutiny, turning on animus, so the legislation actually loses (usually rational basis means it gets sustained)

ii. The amendment does not prohibit special rights for gay people, but instead imposes a special disability on them alone by removing safeguards that others can use 

iii. The amendment does target a suspect class and it does not have a rational relationship to legitimate state interests.

c. Scalia (dissent): CO law prohibits arbitrary discrimination on all bases (including sexuality).  This amendment just prohibits special treatment of homosexuals.  

d. Court is walking a fine line of avoiding questions of immutability (D&IM) and avoiding paving the way for gay marriage

e. Case is poorly reasoned b/c there IS a rational basis—majority of citizens wanted it.  After all, Bowers is still on the books criminalizing gay conduct.  But it’s also true that the state can’t just redefine the law for one group only.  

f. This case induced the “what’s so great about being on the list” discussion—social value.  If being on the list is a conferral of special status, can the state block a group from the list? 

8. Goodridge v. Dept of Public Health (2003), Supplement 354-74
a. Challenge to a legal restriction limiting marriage licenses to couples of the opposite sex, saying it violated the Massachusetts state constitution.  
b. Holdings: Marriage ban does not meet the rational basis test for either due process or equal protection (under Massachusetts constitution).  So of course it would also fails strict scrutiny, although court doesn’t use that test.  

i. Massachusetts put forth three rationales for prohibiting gay marriage:

A. Providing “favorable setting for procreation”

B. Ensuring optimal setting for child rearing

C. Preserving scarce state and private financial resources

ii. Funny rationales b/c none is the true reason people oppose gay marriage

iii. Court says civil marriage means the voluntary union of two persons as spouses, to the exclusion of all others (careful to define such that polygamy is excluded)

c. Dissent: Purpose of marriage is to have children and give men an incentive to stick around.  

i. Problem with this is you can have kids without marriage and can get divorced anyway.

d. Concurrence: Right to marry is fundamental, so strict scrutiny.  
Voting
1. Reynolds v. Sims (1964), 983
a. Court adopted “one-person, one-vote” standard as the test for assessing the constitutional adequacy of state legislative districts under the Equal Protection Clause.  (Follow up to Baker v. Carr saying that issues involving the fairness of drawing districts were justiciable.)  

b. Later, in 1993, gerrymandering (drawing boundary lines to maximize particular political outcomes) came to the Sup Ct, which held that redistricting designed to increase the electoral representation of blacks through the creation of districts where minorities constituted a majority of voters was subject to scrutiny under the EPC.  

i. Shaw v. Reno: redistricting legislation that is so extremely irregular on its face that it rationally can be viewed only as an effort to segregate the races for purposes of voting, without regard for traditional districting principles and without sufficiently compelling justification states a claim under the EPC.  

ii. More cases followed (in book)

2. Bush v. Gore (2000), Supplement 185-210
a. Question: Whether the use of standardless manual recounts violates the EPC and DPC

b. Holding: Recount did violate the EPC.  All were using standard of voter intent, but with different implications depending on chad styles.  
i. No D&IM and no fundamental right here, so just plain old rational basis scrutiny

ii. Rational basis: there had to be a quick recount under the circumstances

Liberty
1. Calder v. Bull (1798), 111-13
a. Vested rights (Marbury’s commission) are not just expectations, but are rights that have become a title to the present or future enjoyment of property or enforcement of a demand or an exemption from a demand
b. Background: Dispute over who should be the beneficiaries of a will.  Court decided one thing, then the legislature made a law that changed the outcome ex post.  

c. Question: Whether the govt can deprive a citizen of a vested right

d. Holding: Some acts are outside of the legislature’s authority.  Can’t change innocence into guilt, punish innocence as a crime, violate a lawful private contract, or violate private property.  (Referring to natural rights that are being ‘secured’ and ‘protected’.)
i. In this case, the legislature did not deprive ptfs of a vested property right, because no right was vested by the first decree

ii. Not under a constitutional provision

A. Not 5th Am b/c this was a state case

B. Not 14th b/c didn’t exist yet

2. Lochner v. New York (1905), 337-43
a. Background: legislation limiting hours of work in bakeries—legislation affecting economic rights  

b. Question: Health/safety under police power or an unreasonable interference with right of individual to personal liberty and to contract?

c. Holding (Peckham): No reasonable ground for interfering with liberty or freedom of contract.  

i. Law could only be upheld as one about health of bakers

ii. Here though the police power limit was breached and this isn’t a health law

d. Harlan (dissent): When can the judiciary declare regulations to be void b/c in excess of legislative authority?  This could arguably be a health law.
e. Holmes (dissent): “Liberty” in 14th Am shouldn’t be held to prevent the majoritarian opinion.  Court shouldn’t stand in the way of this law; the law isn’t going to work, but that’s not my problem.  People should be able to enact the rules they like.  
f. This case expanded the scope of federal jurisdiction by federalizing principles of “general constitutional law” that federal courts could previously only invoke in diversity cases

3. Laissez Faire, 348-51
a. Adam Smith: Free market theory

i. Individuals motivated by self-interest, leads to marketplace competition that regulates itself to produce the perfect quantity and quality of goods/services demanded and to allocate efficiently.  Govt plays role of providing public goods, but govt intervention in private sector is inefficient and undesirable.  Constraints on contracting are super bad.

b. Social Darwinists: Govt shouldn’t intervene b/c then it’s just delaying the non-survival of those who are unfit.

c. Classical liberalism: Positive action on the part of the state is essential to assure the effective liberty of the individual

i. Reg power of states (police power) is narrowly circumscribed by fundamental law and written constitutions

ii. Or, police power could be used only to enforce the use of your own property so as not to injure another’s and to protect public health and morality.  Thus, class legislation and interference with ability to contract is beyond the scope of legislative power

d. Class discussion of when morality can be regulated, under which theories (4/5).  Harm principle also.  

4. Griswold v. Connecticut (1965), 1134-44
a. Background: Planned Parenthood operated a New Haven center giving info, instruction, and medical advice to married persons about contraception.  The Director and doctor were convicted for “assisting another to commit” the offense of using contraceptive devices

b. Question: Whether DPC of 14th Am is violated?
c. Holding (Douglas): The right to privacy in marital relations is fundamental and basic, a personal right “retained by the people” under the 9th Am.  State cannot abridge this fundamental right, which is protected by the 14th Am.  
i. Zone of privacy comes from the penumbra of privacy in Amendments 1, 3, 4, 5, 9 = Contraception.  Drawing on diff types of privacy

ii. Why doesn’t Douglas rely on harm principle being the only authorization for legislating morality?  

A. He prefers to ground the argument in amendments (even if flimsy) to not sound like Lochner (where substantive due process rights were discovered that were unwritten in the constitution)
(1) Lochnerize—still bad, but not so nasty today since the good guys are winning

B. Going w/harm principle too neatly sets ground for abortion cases for court to find harm to a fetus

iii. Douglas wants to overrule Lochner, so he can’t distinguish it as an economic rights case, and say this one is about personal liberty rights.  

A. Today: true meaning of personal liberty is SDP, but Douglas can’t go this far

d. Variety of concurrences and dissents

e. Stewart (dissent): This is an uncommonly silly law, but he can’t find that it violates the Constitution.  Right to privacy isn’t in the constitution, so this is just like Lochner.
5. Roe v. Wade (1973), 1172-85
a. Background: Unmarried pregnant woman brought a class action challenging constitutionality of the Texas criminal abortion laws

b. Question: Do anti-abortion statutes improperly invade the right to abortion?  Is there a right to abortion under the 14th Am DPC concept of personal “liberty”, the Bill of Rights penumbras protecting privacy (Griswold) or in the 9th Am?  

c. Holding: The right to privacy, though not explicitly stated in the Constitution, can be found in the 14th Am’s concept of personal liberty (Sup Ct) or in the 9th Am (Dist Ct) and covers decisions to abort a pregnancy.  

i. BUT, the state can assert compelling interests in safeguarding health, maintaining medical standards, and protecting potential life, so the privacy is not absolute.  Legislative enactments must be narrowly drawn to express only the legitimate state interests at stake.

A. First trimester: judgment of doctor

B. After first trimester: state can regulate abortion in ways reasonably related to the mother’s health

C. After viability: state can promote its interest in potential human life by regulating or prohibiting abortion except where necessary for the mother’s life/health

d. Various concur and dissent

e. Class: 

i. Did Roe move too quickly to a type of harm principle?  

ii. Would the same social revolution have happened absent Roe or w/diff timing?  Was Roe a tactical/strategic error with timing?  It’s still in place, but it galvanized the movements.

6. Planned Parenthood v. Casey (1992), 1202-41
a. Background: PA act requires woman seeking abortion to give informed consent after 24 hours of deliberation; minors have to get parental consent; married women must notify husbands

b. Holding (O’Connor): Upheld Roe, but rejected trimester framework (substitute viability)
i. Question on these regs is whether they’re an undue burden (replaces strict scrutiny) on a woman’s right to an abortion, and the court says no, so they’re upheld.

c. Class:

i. Bizarrely self conscious case (Politicization de-legitimizing?  Stare decisis/flipping?)

7. Bowers v. Hardwick (1986), 1243-53 (Overruled by Lawrence)
a. Question: Whether a Georgia statute criminalizing consensual sodomy is constitutional? 

b. Holding (White): Statute is constitutional

i. No fundamental constitutional right for gay sodomy

ii. Historically this has been disallowed

iii. Should be resistant to expanding the DPC to reach new fundamental rights

iv. Fact that this is an act done in private does not change the result

c. Various dissents

8. Lawrence v. Texas (2003), Supplement 327-50 (Overrules Bowers)
a. Question: whether adults have the freedom to engage in private conduct in the exercise of liberty under the DPC

b. Holding (Kennedy): TX statute criminalizing same sex intimate conduct violates DPC.  He doesn’t ever say this is a fundamental right, so he avoids triggering strict scrutiny and can say it fails even rational basis test.
c. Dissent (Scalia): This case creates a new form of rational-basis review, setting up another framework outside of the EPC class of D&IM.  

d. Sweet mystery of life passage—idea that your set of beliefs forms your identity and that is lost when you must conform your beliefs under state coercion.  Beliefs are the end of the inquiry either; you need to be able to act to some extent. 
e. Kennedy sneaks status (homosexual persons) into what looks like a conduct case.  This brings in the groupness concept from EPC into SDP line.  Leaves open the door for people whose groupness didn’t get them strict scrutiny under EPC; they can claim a liberty right to engage in conduct that identifies them as a member of that group (fit under the sweet mystery of life idea).  

9. Washington v. Glucksberg (1997), 1340-60
a. Question: Whether WA’s prohibition on assisting suicide offends the 14th Am? 

b. Holding (Rehnquist): The statute does not violate the constitution b/c the ban on assisting suicide is at least reasonably related to the promotion of legitimate and compelling state interests

c. Dissent/concur

d. Class:

i. What does it mean to be human?  Does it necessarily require autonomy?  Maybe court should not be asking just whether things are rights, but should ask whether they’re rights that are essential to being human.  

10. Incorporation, 402-10
a. Original Bill of Rights affirmed rights against the federal govt but didn’t protect them from state infringement

b. After civil war, view arose that although the 1st Am regulated Congress, it affirmed a pre-existing legal freedom, so all others in the BoR must be pre-existing too.

c. Inclusion in the BoR meant a given right was a fundamental P&I of US citizens

d. Case by case, BoR was held to apply against state and local govts also

e. By the 1940s, stage was set for the debate over how the 14th Am interacted with the BoR.  Justice Black presented theory of “total incorporation” where 14th Am incorporated all the rights and freedoms of the federal BoR and made them applicable against states in addition to the federal govt.  Frankfurter disagreed; he said the 14th Am just required states obey principles of fundamental fairness and ordered liberty (might overlap with BoR, but there’s no direct relation).  

f. Black’s idea gained acceptance by 1962, but through Brennan’s concept of “selective incorporation” where the justices played by Frankfurter’s ground rules to reach Black’s results.  Here, the court analyzed clause by clause, fully incorporating every provision of the Bill deemed “fundamental” w/out deciding in advance that every clause would pass the test.  

i. This allowed all of BoR to be brought in as fundamental.  Court almost always found that a BoR clause did confer a fundamental right.  

g. Today, all of the BoR applies to both state and local govts except 2nd, 3rd, 5th (grand jury rqmt), and 7th (civil juries).

h. Debate over whether incorporation weakens American liberty.  But without it, the Sup Ct would have not gotten all these cool cases about liberty.  

11. Free Speech Sampler, 378-387
a. Test: whether words are used in such circumstances and are of such a nature as to create a clear and present danger that will bring about substantive evils Congress has a right to prevent.  Question of proximity (imminence) and degree (gravity).  
b. Judge Hand formula: Does the gravity of the evil, discounted by its improbability, justify the invasion of free speech as is necessary to avoid the danger?  Basically an incitement test.

Bonus Round
1. Katzenbach v. Morgan (1966), 488-95
a. Question: Constitutionality of the Voting Rights Act of 1965.  Whether the EPC nullifies New York’s English literacy requirement (people educated in Spanish in Puerto Rico can’t vote).  Can Congress prohibit the enforcement of this state law by legislating under 14th Am §5?

b. Holding (Brennan): 

i. States have no power to impose conditions that are forbidden by the 14th Am.

2. City of Boerne v. Flores (1997), 536-46 
a. Question: Whether Congress had authority to enact RFRA
